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Appeal from Linn Distriet Court - Robert Osmundson, Judge.

Appeal from the trial court's order setting aside the decision of the Iowa
Oceupational Safety and Health Review Comimission on the ground the findings of

the Commission were not supported by substantial evidence. - Reversed.
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PER CURIAM

Appellant Commissioner of Labor appeals the trial court order setting aside
the decision of the Iowa Ocecupational! Safety and Health (IOSH) Review
Commission on the ground that the findings of the commission were not supported
by substantial evidence based upon the record as a whole.

A citation was issued against the appellee, Seedorff Masecnry, Ine., alleging a
nonserious violation of the IOSH standards. The company contested the citation
and a complaint was filed with the review commission. The hearing board affirmed
the citation and Seedorff appealed to the distriet court. On appeal here, the
Commissioner argues there was sufficient evidence to support the review
commission's decision that Seedorff Masonry in fact violated the standards.

Our initial inquiry is the scope of our review. Judicial review of a
commission order is provided by section 9 of the IOSH Act, §88.9, The Code.
Section 88.9 provides that judicial review may be sought in accordance with the
terms of the lIowa Administrative Procedure Act, chapter 17A, The Code. The
applilcable provisions concerning judicial review are found in §17A.19 of that
chapter. Chapter 17A applies to all ageney. proceedings unless specifically
exempted, except as to proceedings in process on July I, 1975. Section 17A.23, The
Code.

In the instant case, the initial inspection of Seedorff's worksite occurred on
June 24, 1974. The citation was issued on July 12, 1974, and contested on August 6,
1974. The ecomplaint was then filed with the review commission on August 26th. A
hearing was held on April 16, 1975, and on April 25th, the decision of the
cominission affirmed the citation. Seedorff's appeal to the district court occurred
on June 23, 1975. Since this proceeding was in progress on July 1, 1875, the
provisions in chapter 17A are not applicable. Therefore, our review is governed by
the provisions of § 88.9(1), The Code (1973). See §17A.23, The Code.

Section 88.9(1) of the 1973 Code provides: "The findings of the commission
with respect to questions of fact, if supported by substantial evidence on the record
considered as a whole, shall be conclusive." Qur review is limited 'to a

determination of whether there was substantial evidence on the record, when




censidared as a whola, 1o support the findings of the IQSH review commission that

Seedorfi Masonry wiolated Towa Departmental Ruvies {LD.R) Ch. 26 {Stendard
182&.451{dX10Y) (1872),
Stendard 1823.451{AX1 7} providas tFat;
Guarcrai’s mace of lumber rot less than 2 x 4 jnohes (or iner
mstlzrial providing ecl.valent proteetion), and aporc¥imarely
42 .aches high, w.th a Tidrail o 1 % B i-ch lgmber or oiaer
material providing equivalent protection), and toeboards shali

be installed at &ll open sides and ends on all soatfalds more
than 1l feet above the ground or floar. . .

The testimony established ihat the scaffolding used by Seeccrff contained the

Tzcuires toeboards. Howaver, *hz eviccroz aisc saowad ihat it &€ not cortaiv the
nzeeszary guardrails or widrails required by the standard, Instsad of the gvardrail

and midrail, cross bracss in the form of an "X" were used. The midpoint of the nEY,

wiiere the two braces erossec, was 46 ‘nehes abcvs tha waork pletiorm.

Tre expest fcr the Commissioner, & i2)d safety techniziam Fcr the
Cepartment of iabor, testified that the cross breeing was not a guardrail or a
midrail under the standarC and dic not eliminete the hazacd o a worker falling
through the brasing, whiceh ihe standard seeks to prevent by its requirements.

Throughout the preceeding the compuny sought to prove ihzre was no
viclztion becawse - equivslemt protection was provided by the 2ross bracirg.
Forever thiz may be, it has no epplicetion.  The eompeny miszaprahonds the
mearing of "ecr other —aterial Eroviding equivalent protectioe” as used in the
standavc. Thz standard is satisfied if g guardrail and 8 midrail are made of some

M matecal other than lumber that arovides equivalz-d protsetion, The phrase does

not emaraes cross bracing or othep dzsigns, regardless of the protsction they may

afford.

We have reviawed the record and find thers was substantial evidenee on the

reccrd considered-gs a wrole to supoert thz fincings of the commission. Taz trial
ccurt erred.

REVERSED.
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