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Appeal from Fayette Distriet Court - Frank D. Elwood, Judge.

Both pisintiffs - lawyers and defendant - client appeal from judgment in action

to recover for legal services. Affirmed on plaintiff fied on

appeal. Affirmed as m

defendant’s appasal.

Brent R. Croniley, of Hutton, Sheehy & Cromley, of Billings, Montana, and

Thomas E. Murphy, of Sumner, for appellant - defendant.

John K. Von Lackum, of Wadsworth, Elderkin, Pirnie & Yon Lackum, of Cedar
Rapids, and Richard F. Nazette, of Nazette, Hendrickson & Maerner, of Cedar Rapids,

for appelices - plaintiffs,

Heard by Allbee, C.J., Donjelson, Snell, Oxberger and Carter, JJ.
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CARTER, 1.

Defendant, Mory Bowling, appeals from juo‘gmcﬂﬂ for plaintifls for the value of
legal services performed by them on her behalf, Pl.ainllffs' cross—appeal seeking an
increasze recovery for their services, We affirm on plaintiffs' appeal and affirm with
modification as to interest on defendant's appeal.

Plaintifis are a Mentana lawyer and a firm of lowa lawyers who performed legal
services for defendant, Mary Bowling. Their suit to recover attorney fees was originally
docketed in equity and contained & request to foreclose an attorney's lien on property in
the hsnds of Mary Bowling snd cther persons who had been made parties defendant.

Prior to trial, defendant, Mary Bowling, depcsited the surn of $30.000 with the clerk of

D

O

the distriet eourt as security for any potenti

al judgment and thereafter plaintiffs ceagec

to rely upon the purported attorney's lien. At that juncture, the other parties defendant
were deleted from the action. We will vefer te NMary Bowling as "defendant” throughout
this cpinicn.

As o further result of the abandonment of any attempt a2t lien {oreciosure, the
eourt directed, following a preirial conferencs, that ile action "be triad as a law
action.” Mo objection was made to this procedure and the matter was so tried. When a
case is tried as a law action in the court below, the reviewing court wiil treat the
rmatter gs in the same forum. Flynn v. Michigan-Wisconsin Pipeline Co., 161 N.W.2d 56,
50 (Towa 1968). Accordingly, our review is on error and the trial court’s findings of fact
are binding upon us tc the extent they find support in the evidence. Rule 4, Rules of
Appellate Procedure.

The prineipal area of disagreement between the parties is the legal effect to be
accorded a written fee agreement drafted by defendant's Montana lawyer and execuied
on August U, 1870, by defendant and a member of the Iowa law firm engaged by the
Montana lawyer to assist him in her representation. The principal provisions of said
agreement are as {ollows:

The Client hereby employs the attorneys as legal counsel to
render all necessary legal services to the Client in connection
with an existing separate rmaintenance suil against Client's

husb:and, John, and a future dissolution of marriage action, if
Client pursues such course of action.

As the sole compensation for said services by d Attorneys,
the Clisnt will pay said Attorneys out of the proceeds of any
recovery, whether recovery is by litigation or settlement prior
to the institution a law i, one~Tourth of the fair market
valuz of all mone and other personal and real serty

e}

seeured for Client. Such percentage shall be comput on the
value of property secured » the Client even though sueh
be held in joint tenancy by Mery and Johin

cwnersiup in which Mary Bowling has an
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Plaintiffs' petition, as amern

o on this agreement, with an o

mstive olaim

alleged based upon guantum meruit. The trisl court refus

agreement and determined plaintiffs' cioim on a qua

L. On plaintiffs' appsal they urge thui the contingent fes sgreement was valid

and should be applied to determine the amount owed them for services performed. In
response, defendant contends that seid fee agrecsment is viclative of the generally
recognized prohibition against contingent fee

‘o

azreements in actions involving domestic
relations and is thereby rendered unenforcable. DR 2-1056(c) of the current lowa Code of
Professional Responsibility provides:

A lawyer shall not enter into an srrangement {or, charvge or

colleet a coniingent fee for rewresenting a defendant in a

criminal case, or either party in any sction involving domestic
relations.

Manifestly, the proscriptions contained in the quoted disciplinary rule sre extremely
broad and seemingly touch upcn all aspecis of domestic relgtions cases. However, this

provision of the Code of Professional Responsibility wes adopted in this te after the

contraet in question was entered into by the parties.
Prior to the enactment of DR2-106(c) the matter of contingent legal feeg in
domestic relations matters was the subject of judicial decision. In its decision in in re
Sylvester's Tstate, 195 lowa 1328, 1323, 192 N.W. 422 (1523), the supreme court of this
state determined that:
[Aln agreement o pay an atiornsy's fze contingent upon the
procurement of a divorce and the adjustment of property
rights in connection therewith. .. is one that involves a matier

of public policy. The proper rrmnt sngnce of the mareiage
relation is a matter of puilie concern.

In general, a contract the cbjsct of which is the procurement
of a divorce is against publie policy and void.

The plaintiffs, in the present case, contend that this judicial pronouncement is the one
that conirols their case and that it does not apply to the typas of services which they
were to perform and did perform on defendant's behalf. They assert that while the
written agreement refers to "an existing separate maintenance suit,” this in fact was
not a pending action but one whizh had gone to final decree. They further urge that
defendant engaged their services for purposes of collecting support owed her and her

minor c¢hild under that decree; forcing defendant's hushand to make nortrage payments
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on certain farm real estate he owned jointly with her under said dearee; and saving such
real estste or an interest therein for defendant's benefit.

ed for the procurement

As such, plaintifis contend thaic services w

a eollection matter.”  The trial

of a divorce or dissolution but were instead "2
court found the facts to be that plaintiffs were engaged primarily "to recover, save, and
celiver to the defendant all salvageable property: reconciliation and the saving of the
marriage was not then epparently feasible; ultimate services rendered with respect to
the dissolution, actually commenced by the defendant’s then husband, John Bowiing,
beecame, in effect, a mere incident of the goal to be accomplished." The court below
nevertheless concludsd that because the primary portion of the assets against which
plaintiffs now seek to enforce their 25% contingent fee claim were obtained by
defendant as a result of a dissolution of marriage dzeree, the contingent {ee agreament
was unenforceable. The court then considered the alternative praver of plaintiffs'
petition based upon quantum meruvit and made findings upon and entered judgment for
the reasonable value of all legal services performed for defendant by plaintiffs, subject
to cértain credite,

In resolving the issues presented on plaintiffs' appeal, we accept their contention
that the broad language of DR2-106{c} does not govern the present controversy arising
from an agreement entered into before that diseiplinary rule was adopted in this siate.
We also agree that the existing case law st the time of the making of the agreement in
the present case did not render invalid contingent fee agreements with respeet to
efforts to recover property or support between husband and wife sepuarate from the
procurring a divoree or dissolution of marciage, provided that sueh efforts were not
"contingent upon the procurement of a divoree for dissolution]." See In re Sylvester's
Estate, supra, 135 Jowa at 1333. For a detailed discussion coneurring with this view see
Burns v. Stewart, 188 N.W.2d 760, 765-67 (Minn. 1971).

In application of these principles to the f{acts of the present dispute we are
satisfied that there was a substantial body of services which might have been performed
by plaintiffs in relation to enforcement of the August 8, 1969, separate maintenance
deeree separate from the procurring a divorce cr dissolution of marriage, and which
could thus properly have been made the subject of a contingent fee agreement. Such

services would inelude the collection frem defendant’s husband of support for defendant




445

and-her miner son under the separate maintenance decree which acerucd at the rate of

$650 per month and was delinguent by approximately é}”ﬁﬂ at the time the plaintiffs'
sarvices were engaged; and/or any lump sum cash awards or transfer of .property which
might have been obtsined in lieu of such su;;por't‘1 To the extent that the instant fee
agreement pertained to the performence of said services, it was neither void nor
unenforceable. To the extent it sought to go beyond this end include services rendered
with respact to "a future dissolution of marriage action, if client pursues such course of
action™ that portion of the agreement is clearly violative of the conirclling case law at
the time it was entered into and therefore not subject to being enforeed by the courts.
In spite of our conclusion that the agreement, as drafted, is partially invalid, the
contingeney upon which the linproper portion was predicated never occurred. The
defendant never pursued a course of action te seek a dissolution of marriage cxeept a3
she was forced to respond to her husband's petition for dissolution of marrizge.

Ordinarily, an action on a coniract is not barred by the jllegality of the contract if the

action is not one te enforce the illegal provision. Kosuga v. Keily, 257 F.2d 48, 54 (7th

Cir. 1958). This is the position of the Restatement of the Law of Contracts § 603, which
provides:

A bargain that is illegal only because of a promise or a
provision for a condition, disregard of which will not defeat
the primary purpose of the bargain, can be enforeced with the
omisgion of the illegal porticn by a party to the bargain who is
not guilty of sericus moral turpitude unless this result is
prohibited by statute. Recovery is more readily allowed where
there has been part performance of the legal portion of the
bargeain.

See also Winans v. Asbury Park Nat'l Bank, 13 N.J. Super. 577, 81 A.2d 33, 36 (1951).

! Although ordinarily en award of a gross sum or specific property is not
obtainable in a preceeding for separate maintenance, this is not an absolute rule. See
Avery v. Avery, 236 lowa 9, 14, 17 N.W.2d 820, 823 (1945). Moreover, it was always
possible {until the commencemeant of the dissolution action by defendant's husband) that
such sums could have been obiained for defendant through negotiation without the aid
of a disscluticn preoceeding.




We beliove, consistent with the Toregoing authoritiss, that the portion of the

arate from the

agreement proporly tied to sevvices to szcure money of property s
procurring of a divoree or dissolution couid have been enforced. Plaintiffs initially
undertook to perform such services by centempt proceedings brought in the separate
maintenance sction. At about this same time, plaintiffs assisied in negotiating an
agrcement with the mortgage lender on the farm Iand of defendant and her husband
secking to prevent its loss through fereclosure. Of the 245.7 hours of legal services
performed for defendant by plaintiffs, fcr which recovery was allowed in the trial court,
119.5 hours occurred prior to the commencement of the aetion for dissolution by
defendant’s husband. But when that dissclution proceeding was cominenced on February
13, 1871, the dissclution cowrt, pursuant to § 598.21, The Code, beceme vested with
abgsolute control over the disposition of all of the property upon which plaintiffs'
contingent fee claim might have been based. This eireumstance rendered tinpossible
any continued action by plaintiffs outside the context of a marriage dissoluiion
roceading. At the insistence of the trial court 21l of their efforts in this regard were
therecafter pursued in the dissclution proceeding. This removed any effective
opportunity to give pro tanto enforcement to the valid portion of the contingent fee
agreeiment. Performance under that portion of the agreement was effectively
frustrated. As & result of this culmination of events, we agree that the trial court
properly concluded that fairness to both parties could best be effectuated by a quantum
meruit recovery based upon all services performed. There was no error in so holding.

II. The conelusions reached in the preceding division dispose of the contention
made on defendant's appeal that plaintiffs should not have been perinitted any recovery
for their servicez, even on a guantum meruit basis. This argument is based upon those
authorities which hold that an attorney who makes a void contingent fee agreement for
his compensation should not be permitted to recover on either express contract or
quantum meruit. The authorities on this point are divided. Cases are collected in
Annot. 100 A.L.R.2d 1378, 133%0-91 (_S_c_g also 1976 later case service to foregoing

annotation at 649-50).




. 447

The lowa court in In re Sylvester's Cutate, cifically Jeclined to pass

upon this pmblem,z Mo must we decide the As indiceted in our piior discussion
under division I, the invalid portion ef the contingent fec agreement in the present case
never had any applieability because the condition on whizh that portion of the
agreement was based never occurred. Under such eircumistance we hold that a guanium
meruit recovery was entirely apgropriate.

I On defendant's appeal chellenge is also made to the amount determined by
the trial court as the reescnable value of plaintiffs' services. These values were the
subjeet of expert opinion itestimony in the trial court. The amount of the recovery
awarded fell well within the range of vsiues presented in the evidence and the trial
court's findings based on such testimony shculd not he disturbed on appeal. In so holding
we have considered the evidence that initially plaintiffs offered to perform those

gervices which were the subject of the percentage fee contrzet for $3¢ per hour.
p 18!

Plaintiffs' quantum meruit recovery in ihe trizl court was established at a hig

It is appareiit, however, ihat defepdant never accepied the offer based upon the $30

hourly rate snd such circumsiance is therefore merely a plecs of

e to be
considered with all the other evidence in arriving at the value of plaintiffs' services.
The trial court's finding on this matter has tha force of a jury verdict, Klass v. lowa
Mutual Lisbility Insurance Co., 210 lowa 78, SI, 230 N.W, 314 (1%30); Hratz v. Heins, 169
N.W. 33 (lowa 1918).

V. Defendant's appeal also challenges the overruling by the irial court of her
special appearance. -Plaintiffs, throughcut the litigation, have predicated their claim to
in personam jurisdiction over defendent solely upon the provisions of § 617.3, The Code.
Whether this statute supports such contention depends upon whether plaintiffs have
established that their claim arises from or grows out of a contract made by defendant, a
resident of Montana, with a resident of lowa, which contrect was to be performed in
wliole or in part by either party in Iowa. Examination of the reccrd can lead to but cne

conclusion on this point. The defendant did in fact contract with all plaintiffs to

sented in
84, 57 N.W.2d 46 (1953) where the court permitted a

The poliey considerations involved, however, are similar to those pr
Lawrence v. Tschirpi, 2
quantum meruit rucowcry.
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pertorm legal services in her behrlf. Some of the plointifis ware residants of Jowa and

=3

it was contempluted that most of the services to be performed would be performied in

the state of Towa. We find nothing in § 817.2 which requires thet all parties plaintiff

who bring svit on the contraer must be dents of Iowa in order to sustain jurisdiction.

7

The contract o which we make reference and upon wh

h thie issue of

jurisdiction is dependent invoives more than the agreement to pay atiorney fees. That
agreement was only a part of the total contraet between the parties. The partial

invalidity of the fee portien of the contraet does not affect the couwrt's jurizsdiction. The

trial court found that the fa with re

cet to the making and pericrmance of the

)

contraet support jurisdiction. Sueh findings have support in the reeord end are binding

ing Press, Corpe., 229

on appeal. See Douglaz Machine & Engineering Co. v. Hyflow Bl
.W .24 784 (Towa 1975).

V. The {inal issne presented by defendant’s sppeal is whether pre-judgment

interest should be allowed on plaintiffs' recovery. We hold that because of plaintiffy

continued insistence on their right to veco

on express eontract for a peresntage fee

there was never any election on their part to aceept the sonable value of their

services. Such election was necessary in order to pursue a claim for interest prior to
the trial court's deeision. See¢ in this regard, Lemire v. Haley, 83 N.H. 208, 39 A.2d4 19,
12 (1944); 47 C.J.8., Interest § 47 at 60.

Accordingly, we hold the trial court erred in permitting interest on the amount
of the judgment prior Cctober 4, 1876, the date of the tria) court's decision. We modify
the judgment so as to substitute the date of October 4, 1874, for the date of November
30, 1872, in that portion of the judgment relating to payment of interest. In addition,

we direct that interest acerue at the legal rate of 7% per annum rather than the 5%
annual rate specified in the trial eourt’s decree. See Acts, 65th G.A. ch. 278, § 1,
effective July 1, 1873.. As so modified the judgment of the trial court is affirmed.

All motions of the defendant ordered submitted with this appeal are overruled,
Costs on appeal shall be taxed one-half to plaintiffs and ona-half to defendant, Mary C.
Bowling.

AFFIRMED ON PLAINTIFFS" APPEAL.

AFTIRMED AS MODIFIED ON DEFENDANT'S APPEAL.

DONIELSOHN, J., dissents,
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I dissent. I cannot subszribe to an intorg stion of the contingent fee agreement
in quesiion a3 anything other than cne the object of which was the procwement of a
diveree.  Eee I re Syjvester's Esiate, 195 Iowa 1329, 1335, 192 M.W. 422 (1923), As a
result of this agreement, plaintiffs were to receive 25 percent of property recovered for

defendant. In their amended petition, plaintiffs claimed fess and expenses based upon

the contingent fee agreement snd also requasted recovery of $20,629.51 bused upon

quantum meruit. The trial court denied plaintiffs recovery under the fee contraect but
awarded them $15,629.51, less fees aiready pzid by defendant, on the bagis of gusntum

meruit.

The fee agreement provides in pertinent part:

The Client hereby employs the attorneys as legel counsel o
render all necessary Jegal services to the Client in connection
with an existing separate maint nst Client's
husband, John, &nd a future dissciution of marrisge aection, if
Cilent purgues such course of action,

The legal proceedings envisioned by this agreement are the exisiing separate
maintenance action and a prospective dissolutiocn of marrizge action. The contract
drawn by the attorney eclearly expresses this snd this court should racognize the
contract for what it is—a clearly and unequivoceily expressed domestic relations
contingent fee arrangement.

Although the agreement does refer fo "an existing separate maintenance suit," the
very terms of the agreement itself forbid any interpretation that the services rendered
were "akin to a collection matter", nor do 1 think that such a conclusion is supporied by
the record. Further, I believe that, for purpeses of public policy eonsiderations, there is
no difference between a separate maintenance suit and =z dissclution action. Both
constitute proscribed subjects of contingent fee arrangements, in accordance with the
language and spirit of In re Sylvester's Estate, supra, and the more recent judicial
enactment of this view in DR 2-106(c) of the current lowa Code of Professional
Responsibility.

Beeczuse of my interpretation of this fes agreement, I must also address the
quantum meruit issue upon which the trial court based its decision and award. Althoupgh

it is not clear from a reading of In re Sylvester's Estate, supra at 13411342, whether
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quantum meruit iz availabie when the vnderlying

as against publie policy, the court in Barngrover v.

N.W. 904 (1905), <id spea¥ to a similar issee. There,

which was conditiened upon the obtainment of 2 diveres, After holding that such an

agreement 1s void, the court rezponded to the quantum merult arp

The app: i1is eontenc
be invalid, they are still e
value of their services ¢n a
not imply a premise to pay 1

JN

izl t
will c-nforrte a specific

of public peiicy, any ore than it
c~0u~.la’~!" n view; w intiff

on en
nature

cannot establish hiz cause of action without
al co.m‘%u, or on services which by their
vavene public polizy, it canaol recover.

stlake, 306 Iowa, 540; Reynolds v. Michols & Co.,
Miiler v. Ammon, 145 U.B. 421 (12
L..Ed. 759); Poliock's Prineiples of Contrac
light of this well s
no recovery here on o

rendered, as shown by thar wers
in the written agreement. (emphasis in original)

ane
308

In Baskerville v. Baskerville, 246 Minn. 496, 75 N.W.2d 762, 773 (1958), & similar

approach to. the issue presented here was taken by the supreme court of Minnesotas

sent fee c'mt"::u.- in diverce actions are
contrary to pubiic poh\y tbcy ust be jeated from owr
practice. Wée therefore exp e the two Kismpe v,
Klampe cases nn, 227,163 N.W. 2 1‘.~, aund 145 Minp, 404,
177 NLW. 62 ufd? &5 they permit en attorney who is a party
to a contingent fee contract in a dworc\, action 1o recover
what his services are reasonably worth. Siice the iliegality of
the contingent fee contract rests on the ground that it may
govern a lawyer's action in a manner which thwarts publie
policy, the taint of illegelity permeates the entire lawyer-
client relationship in a divoree action so that every cbiection
to permitting a recovery on the express agreement applies
with equal force to an atter npled recavery in quanium meruit.
MeCarthy v. Santungelo, 137 Conn. 410, 78 £.24 240.

... Sinece conti

To permit a reccvery in quantum meruit after a contingent fee arrangement of
thisv type has been identified does not adequately hinplement the puoblic policy
considerations which we must consider. Further, to consirue this clear and simple
contraet in a manner 0 as to justify recovery for ell pevipheral serviees is, indeed,
strained to say the least. I view these services &s arising unquestionably from the
agreement itself. They are clearly within the obvious confines of the domestic relations

actionn and the majority's view does not, in mny estimation, contribute to the long-term

best interests of the public or the bar. Accordingly, 1 would reverse the distriet court.




