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PER CURIAM

This is an appeal by an applicant claiming the district court should have
granted his request for postconviction relief because he received ineffective assistance
at his ciminal trial. We affirm by memorandum opinion pursuant to lowa Supreme
Court Rule 9.

On October 3, 1992, Jerry Allbee was involved in two accidents. When later
tested, he was found to have a blood alcohol level of .267. He first rear-ended a
vehicle on Devil’s Glen Road in Bettendorf. Allbee left the scene of the accident, but
the other driver was able to obtain his license plate number.

Shortly thereafter, Allbee was involved in a collision with a van at the
intersection of Wells Ferry Road and Forest Grove Road. One of the passengers in
the van died as a result of the collision and another passenger was seriously injured.
Stephen Belk, the driver of the van, testified he had been driving southbound on
Wells Ferry Road, and that Allbee had been eastbound on Forest Grove Road. He
stated Allbee ran a stop sign and struck the van. Police officers who investigated the
scene found the physical evidence supported Belk’s testimony. Allbee testified he
had been driving northbound on Wells Ferry Road, and Belk was driving southbound,
when Belk suddenly made a left turn in front of him, which caused the collision.

A jury found Allbee guilty of homicide by vehicle, in violation of Iowa Code
section 707.6A(1); serious injury by vehicle, in violation of section 707.6A(3); and

leaving the scene of an accident, in violation of section 321.262. Allbee’s direct
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appeal was dismissed by the supreme court, pursuant to lowa Rule of Appellate
Procedure 104. Allbee filed an application for postconviction relief, claiming he
received ineffective assistance of trial counsel. The district court denied his request
for relief. Allbee now appeals.

Allbee contends his trial counsel was ineffective because he failed to
investigate whether the location of Allbee’s injuries supported his theory of how the
accident occurred. Allbee claims that because his injuries were on the left side, this
disproves the State’s theory that he drove into the side of the van.

We note Allbee presented no medical evidence at the postconviction hearing
to support his c;)ntenﬁons concerning the nature of his injuries. Allbee presented only
his own testimony that he believed his injuries would have been different under the
State’s theory of the case. Furthermore, the location of Allbee’s injuries could not be
conclusive on how the accident occurred. Representation by counsel is presumed
competent, and an applicant has the burden to prove by a preponderance of the
evidence that counsel was ineffective. Kane v. State, 436 N.W.2d 624, 627 (Iowa
1989). We conclude Allbee has failed to show he received ineffective assistance of
counsel due to counsel’s failure to further investigate the nature of Allbee’s injuries.

We affirm the decision of the district court. Costs of this appeal are assessed
to Allbee.

AFFIRMED.



