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PER JURIAM

Appellant, Sharon Lee Elsworth, wWas

petitioner in i mareiage

dissolution proceeding in this eause, apy

from a trial ¢

of the minor child of the parties from Sheron

to hep former husbund Edward Floyd

Eilsworth.  The original decree of dis
o

otiutipn between the parties was cntered on
December 19, 1874 and granted custody of Charles, the only mincr ehild of the parties,

to Sharen. In Wovember of 1977, & 4 applied to the irial court for a modification of

said deeree so as to grant custody of Charles to him. This application was heard on
December 20, 1877. Evidsnce wag teken, and on December 22, 1877, the frial court
grented the requested change of custody. The irial court’s order implemeniing the
change of chstody has been stayed pending this appeal.

Pursuant to rule 4, Rules of Appellate Procedure, cur review of the ultimate

determination involved is de nove. In making such determination we are mindful that

the party seeking a change in custody must establish that (Eo'\"tdi-tioné since the original
decree have materially and substantially changed and that as & result of such change the
moving party is able to minister more effectively to the weil being of the children then
the original custodial pareni. In re Marriage of Morton, 244 N.W.2d 819, 8§21 (lowa 1976);
Zaerr v. Zaerr, 222 N.W.24d 476, 477 {lowa 1374).

In applying these principles in the present case, we conclude that the record
supports the trial court's finding that since the original decree conditions surrounding
the environment in which Sharon resides with Charles has changed in a manner
demonstrated to be detrimental to Charles's welfare. The child is being exposed not
only to an environment involving sexual immorality but also one whez;e baéic dishonesty
is apparently not uncommon. The choice is uncertain and unsatisfactory largely due to
a lack of evidence relating to Edward's ability to provide a better home for Charles.
But, considering the alternatives, and giving deference to the trial court's superior
position from which to judge credibility of the witnesses, we will not disturb the
decision. See Zaerr v. Zaerr, supra at 478.

The judges of this court being equally divided on the issue the trial court is
affirmed by operation of law pursuant to § 684.3641), The Code.

AFFIRMED.

Donielson, Acting C.J., and Snell, J., coneur; Oxberger, J., and Carter, dJ.,

: dissent.




, & (Jissenting}

the record {ails o v ent proof of Edwards ability {o

4

minister more effectively than Sharon to Charles's well heing, Many of the ¢

misconduct against Sheron arve strained end the subject of proof toc weak io be

credited. Most of these claims are not rel evidence to the welfare of

Charles, a requirement in modifi

o

n cases. Inre Marriage of Brown, 242 W.W.2d 2, 4

(fowa 1276).

There is mueh evidence that Charles's physical and emotional well being is

satisfactory under Sharon's care. There is litile or no evidence of Edward's abill

provide for the child’s needs on either a short term or long term basis. Charles hs
expressed a preference to remain in Sharon's custody.
Based upon the evidence introduced and also the lack of evidence introduced I

must conclude that Edward hes failed to esiablish that custody should be changed. See,

N.W.2d

vt

e.g., In re Marriage of Morton, 24 §19 (Towa 1976). I would reverse the tria

court.

s +

Oxberger, J., joins in this dissent.
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