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OXBERGER, CJ.

The defendant bank prevailed below in an action by the plaintiff bank to
recover amounts due on & participating loan. The court found an oral promise to
repay the full amount of the loan from plaintiff was unenforceable. We reverse
and remand.

On December 31, 1981, an officer of Toy National Bank contacted the
president of Commercial Trust and Savings Bank, James Tymeson. The officer,
Stan Fredericks, requested Commercial advance $300,000 as a participation in a
line of credit to one of its customers, Richard Tetherow. Toy needed to find
another benk to participate in the extension of credit because of federal
regulations which limit the amount of money one bank may loan to a single entity.
Seetion 84 of Chapter 12 of the United States code makes it illegal for a national
bank to make & loan to & group of debtors who, under the code, ere to be
considered as one debtor, in amounts over ten percent of its capital stock account
and unimpaired surplus. If the obligation is seeured by livestock, and the livestock
value is at least 115 percent of the face amount of the note, then the lending limit
is increased 1o 25 percent. 12 US.C. § 84(c)(9)(1985). Ten percent of the Toy
bank's capital stock and unimpaired surplus is $1,11,899 and the Tetherow debt was
secured by livestock. The legal lending limit to Richard and Janice Tetherow and
the Tetherow Cattle Company was then $2,223,778. As of December 31, 1981, the
Tetherow notes totaled $2,866,099. The bank would be in an "overline" situation if
it lended more money and so asked for the participation of Commercial.

It is undisputed thgt in this conversation on December 31, Fredericks
promised Tymeson that if Commercial would advance the money, Commercial
would be paid in full on March 1, 1982, and would not suffer a loss. Commereial
advanced the money based on the egreement. A week later Commercial received
a written certifieate of participation from Toy. The certificate provided that in

the event of a default, Commercial would share pro rata in proceeds from sale of

45



46

-2_

the colleteral. Although this was different from the oral agreement, Tymeson did
not object. Prior to Mareh 1, 1982, Tymeson asked if Commercial would be paid in
full and Fredericks again stated the bank would be fully repaid. No payment was
received on the date, however, and another similar certificate of participation
was sent from Toy to Commercial. Fredericks egain told Tymeson éommercial
would be paid in full. When payment was due on June 30, 1982, the notes became
delinquent. Tymeson once more contacted Fredericks 1o inquire if Commercial
would be paid in full, and was told that the bank would be paid and Toy was
waiting for the land to be sold in order to make payment.

In August 1982 the Toy bank discovered the collateral was worth less than
had been calculated and that there would be a loss on the loan. The Comptroller
of Currency told the bank after an examination in November that Toy could not
buy back the participation sold to Commercisl and other banks because Toy had
already charged over its legal lending limit. The examiners told the bank that it
would be in violation of lending laws to do so.

Representatives of Toy met with the Commercial board of directors and
offered to pay the Commercial bank's pro rata share of $140,000, The bank
refused and Commercial sued to recover the full amount.

Toy had claimed that the oral egreement could net be enforced, since it was
illegal under lending laws. The court disegreed, finding the agreement was legal,
but held that the written certificate of participation was intended as the
integrated and final agreement of the parties and the oral agreement merged into
the terms as set out in the certificate. The court further found the oral
agreement lacked sufficient terms 1o constitute a separate egreement.

The parole evidence rule prevents the admission of evidence that would vary
or contradict the terms of the written instrument. Montgomery Properties
Corporation v. Economy Forms Corporation, 305 N.W.2d 470, 476 (lowa 1881); 324

C.J.5. Evidence § 972 (1964). An integrated agreement is one where the parties

adopted the writing as a final expression of the bargain. ld. Parcle evidence is
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allowed to show whether the ceruificate was meant to be the final expression of
the parties. Montgomery, at 476.

The defendant points out that when an oral agreement precedes a written
agreement on the topie, ordinarily it will be found the oral discussion merged into

the written agreement. 8. Hanson Lumber Co. v. De Moss, 253 lowa 204, 207, 111

N.w.2d 68, 684 (1961). The defendant also acknowledges, however, that the key
question is the intent of the perties. In South Texas Land Co. v, Sorensen, 199
Iowa 699, 703, 202 N.W. 552, 553 (1925), the court stated that the subsequent
written agreement is the final expression when "the terms thereof are inconsistent

with the earlier agreement and intended to be substituted for it. . ." (emphasis

added). There the court found sufficient intent from subsequent actions in
compliance with the written terms. Id. There must be an indication of intent that
the second agreement replaces the first. 17 Am. Jur. 2d Contracts 5§ 459, 483
(1964).

Rather than showing the second contract was the final agreement of the
parties, the actions of the parties show an intent to continue to be bound by the
first agreement. The officer at Toy, Mr. Fredericks, testified as follows:

Q. When you cslled Mr. Tymeson on December 31,
1981, pursuant to, you elaim, Les Olson's direction and
authority, did you feel you had authority to make the
comment and the representations that you made over the
phone? A. Based on what Les told me, yes.

Q. Did you feel at that time you owed Mr. Tymeson
the responsibility to tell him the truth? A. Yes.

Q. All right. And you did tell him the truth, right?
A. Yes.

Q. You told him what Les Olson had asked you to do,
right? A. Um-hum (yes).

Q. And at that time you're representing something to
him is that ordinary? A. When you say "ordinary,” like—

Q. Is that what you normally do? A. No.

Q. What's different sbout this transaction, in all
honesty? A, Les asked me to give them the bank
representation that if there was a loss in the future, they
would not suffer.

Q. Do you normally make such a representation? A.
We don't,

Q. But in this case you did, right? A. Yes,

Q. And following that phone conversation, you
obtained $300,0007 A. Yes.

Q. And you haven't been able to carry out what you
initially orally represented? A. That's right.
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Q. Was it your intention, again pursuant to Mr.
Olson, to carry out that oral representation all the way
through? A. [ would follow the directions of the president
of the bank, what he told me to do.
These reassurances were restated again on three subsequent occasions, The
testimony of the Toy bank officials confirms that the decision not to honor the
agreement was made only when it was discovered the collateral was insufficient
" to pay the full amount and the bank examiners told the Toy bank it could not pay
the money. We believe the oral agreement was made in addition to the written
standard form certificate.

Defendant also argues that the oral agreement lacked sufficient terms to
comprise the elements of a contract. The terms of a contract are sufficient
when the court can determine, with reasonable certainty, the duty of each party
and conditions of performance. Severson v. Elberon Elevator, Ine., 260 NW.2d 417,
420 (lowa 1877). This requirement of definiteness of terms should not be carried

to the extent it defeats the intent of the parties, Palmer v, Albert, 310 N.W.24

169, 172 (Towa 1981). Courts are reluctant to find that the contract cannot be
enforced for uncertainty and will attempt to avoid such a result where possible.
Id.

It is clear from the oral agreement that the amount of participation was to
be $300,000 and that the amount was to be paid in full. We disagree that the
guerantee of payment in full was ambiguous, in light of Frederick's statement that
he told the Commercial bank official, "We would protect them from a loss, if a
loss, in faet, incurred at some point in time." Finally, Toy contends the absence
of discussion of the inierest rate is fatal to the oral agreement. We believe two
bank officers would presume the interest rate would be that standerdly used in
such transactions as later reflected in the certificate. We find the terms were

sufficiently discussed in the oral agreement,
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We agree the agreement was not illegal for two reasons. First,
section 7.1135 of 12 CFR stated:

Sale of loan participations: agreement on effect of
default. Where a participation in & loan is sold to another
bank the agreement may provide that repayment must first

be applied to the share sold. Since one of the purposes of
such a sale may be to reduce the bank's retention of loans
which may exceed its lending limit, the agreement should

as a matter of prudent banking practice also provide that,
in the event of default or a comparable event defined in

the agreement, the participants shall share in all
subsequent repayments and collections in proportion to the
percentage of participation at the time of the happening
of the event.
(emphasis added). An agreement to pay in full is not prohibited by the regulation,
In faet, it indicates that an agreement can indicate whieh bank shall be paid first.
It does not require pro rata sharing, but suggests it as a matter of prudent banking
practice,
The trial court also found that the evidence in the case showed, at best, that
Tymeson might have known the oral assurance would violate lending limits, but
nothing was presented proving Tymeson knew there would be a violation of

lending limit laws. Knowledge of the violation of the lending limits is necessary

to render the contract unenforceable. Dove Creek State Bank v, Lawrence

Warehouse _Company, 157 Colo. 263, 275 402 P.2d 369, 374-75 (1965); Labor
Discount Center, Inc. v. State Bank and Trust Co. of Wellston, 526 S.W.2d 407,
422 (Mo. App. 1975). There is a presumption an agreement is legal and binding
and the party asserting the illegality has the burden of proof. Tschirgi v.
Merchants National Bank of Cedar Rapids, 253 Iowa 682, 692, 113 N.W.2d 226, 231

(1962); Golf View Realty Co. v. Sioux City, 222 lowa 433, 439, 269 N.W. 451, 454
(1936). We do not find defendant has carried its burden of proof.

We reverse the judgment for defendant and remand for entry of a judgment
in eceordance with this opinion.

REVERSED AND REMANDED.



