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esse William Solinger, appeals the district court's grant of

summary:judgment for the defendants, Carmen Davenport and Pools of lowa,

Inc. (Pools), in his personal injury action.

Background facts. In June of 1995, Solinger sustained serious head and
neck injuries when he dove off a diving board and struck his head on the bottom
of Davenport's inground pool. He faults both Davenport, as owner, and Pools, as
the maintenance company, for his injuries. Specifically, he alleges that Pools
negligently installed a new liner over the sand bottom, allowing the bottom to shift
over time and change the contour and depth of the pool. The trial court found
Solinger failed to respond to the motion for summary judgment with admissible
testimony or set forth a material fact in dispute to support his claim.

Scope of review. On appeal, we review a summary judgment ruling for
error. Benavides v. J.C. Penney Life Ins. Co., 539 N.W.2d 352, 354 (lowa 1995).
Summary judgment may be entered if the record shows “no genuine issue as to
any material fact and . . . the moving party is entitied to judgment as a matter of
law.” lowa R. Civ. P. 237(c). Thus, “we examine the record before the district
court to decide whether a genuine issue of material fact exists and whether the
court ooma&y applied the law.” Benavides, 539 N.W.2d at 354. in doing so, we
view meiéféi'q:nme light most favorable to the party opposing the motion for
summary judgment. Hagen v. Texaco Refining & Mktg., Inc., 526 N.W.2d 531,
538 (lowa 1995).

“[Tlhe moving. party must affirnatively establish the: existence of

undisputed facts entitling that party to a particular result under controlling law.”
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iW.20:579; 562 (lowas 1996 In-order to accomplish this;-
f may relffon the pleadings, affidavits, deposiﬁons; interrogatory
answers; of admissions on file. /d. The party resisting the motion must establish
the existence of a genuine issue of material fact. Bitner v. Oftumwa Community
School Dist., 549 N.W.2d 295, 299 (lowa 1996). “[Aln adverse party may not resi
upon the mere allegations or denials of his pleadings, but his response, by
affidavits or as otherwise provided in this rule, must set forth specific facts
showing that there is a genuine issue for trial.” /d.

I. Defendants’ motion for summary judgment. Defendant Pools,
alleging there was no material fact in dispute, moved for summary judgment.
Defendant Davenport later joined the motion. In support of the motion for
summary judgment, Pools provided a statement from Dwight Hunnell, President
of Pools, along with supporting exhibits. Hunnell provided measurements of the
pool’'s various depths prior to the 1993 liner replacement. He also stated that
upon remeasuring the pool in August of 1997, he found the later measurements
“conform closely to the configuration of the pool” from 1993 and conformed to the
specifications of the pool as it was originally built in 1983. There was no dispute
as to the safety of the pool pursuant to the original specifications.

Ir. %Elalntlffs resistance to defendants’ motion for summary
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Solinger alleges the trial court erred in determining no genuine issue of
fact existed. Once the movant in a motion for summary judgment has provided

evidence that there is no genuine issue of material fact, the burden moves to the
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clearty establish that there remains an issue in dispute to send
R R Che. P. 237(e).

A. EYbert witness. We preface our review of Solinger’s resistance to the
motion for summary judgment by noting the motion was filed on November 28,
1997. After additional discovery was allowed and several deadlines were
extended, the motion came on for hearing on June 10, 1998. The trial court
found numerous deficiencies in Solinger's compliance with both discovery and in
resisting the motion for summary judgment. Init's ruling, the court stated:

Plaintiff's expert has failed to identify what standards govern Pools

of lowa in this situation, or what duty he believes defendant has to

plaintiff. Only his conclusion is stated, with no statement of the

grounds undertying his opinion. . . . Defendants cannot be left in a

situation where they do not know the bases for plaintiff's expert's

opinion. Not only does it make defendants’ efforts in obtaining
summary judgment impossible, but it makes it impossible as well

for defendants to know what experts, if any, they need to retain for

trial.

Giving Solinger the benefit of additional time before ruling on the motion,
the court continued the hearing until July 16, 1998. Solinger then supplemented
his resistance to summary judgment by expanding on a report by Charles
Haines, a safety consuitant, who expressed the opinion that both Pools and
Davenport failed in various ways to provide Solinger with a safe pool to use.

After the delayed hearing, the court, citing lowa Rules of Evidence 702’

and 7033, found the expanded testimony of Haines would be inadmissible at trial

' “If scientific, technical, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an expert
by knowledge, skill, experience, training, or education may testify thereto in the form of
an opinion or otherwisa.” lowa R. Evid. 702.



‘diopes foundation and not being able to aid the finder of fact. Without

pstimony on Solinger's claim of negligence, the court concluded

e

there rerﬁmed no material fact in dispute. Our concem on appeal is to review
this finding of the trial court.

The determination to admit or refuse to admit evidence lies initially in the
discretion of the trial court, and we will not reverse except when an abuse of
discretion is shown, as where the evidence is clearly irrelevant or prejudicial.
State v. Moore, 276 N.W.2d 437, 441 (lowa 1979); State v. Cassady, 243
N.W.2d 581, 583 (lowa 1976).

Solinger's argument centered around his belief the configuration of the
pool was altered when Pools installed a new liner in 1993. Haines was retained
to articulate and support this theory to the jury. He relied upon deposition
testimony of Solinger and Davenport to support his theories of defendants’
negligence. However, the depositions did not contain substantial evidence of
pool depth measurements. Solinger testified he was present when others
measured the pool depth at “roughly seven feet” in 1997. He also testified that
the measurement was memorialized on paper. No deposition testimony or
affidavit of the person who allegedly performed the measurement was presented
by Solingdr in his resistance to the motion for summary judgment. Solinger

resisted,?ﬁu« work product grounds, a request for production of the

2 “The facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by or made known to him at or before the trial or
hearing. If of a type reasonably relied upon by experts in the particular field in forming
opinions or inferences upon the subject, the facts or data need not be admissible in
evidence. lowa R. Evid. 703.
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i the allegations in the original petition. Mast critically, Haines failed

to offer any comparison of the initial pool measurements and the alleged
alterations to dispute defendants’ proferred testimony. His report concluded th/e‘
accident occurred due to the negligence of the defendants but was devoid of any
factual support for his conclusions.

Based on our review of the record, we find the trial court did not abuse its
discretion in finding the proferred expert testimony of Haines would not be
admissible at trial.

In addition to the proferred testimony of Haines, Solinger asserts the
expert witness list he submitted to the court contained another expert witness,
Bemard Nall. However, his resistance to summary judgment lacked any
admissible evidence to the trial court which Nall may have provided to put a
material fact in dispute.

The trial court was left with the undisputed evidence of the defendants that
the depths and contours of the pool were essentially unchanged from the original

installation specifications. Having found no evidence to support Solinger's
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at the depth of the pool had been altered, the trial court found no
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u:iaﬁetial fact remained for a jury to consider.

B. an;sallablllty Finally, Solinger contends there is a genuine issue
of material fact as to Qefendant Davenport's liability, in ’d}g context of premise
liability. Davenporﬁ aé the owner of the premiseg,~ héd a du{y of care to any and

all invitees that made use of the pool.
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g;ﬁjand is subject to liability for physical hanm caused-

,\ :Byaoondltion on the land if, but only if, he

(akknows or by the exercise of reasonable care would discover the
eondiﬂon, and should realize that it involves an unreasonable risk of
harmn to such invitees, and

(b) should expect that they will not discover or realize the danger,
or will fail to protect themselves against it, and

(c) fails to exercise reasonable care to protect them against the
danger.

Richardson v. Commodore, Inc., 599 N.W.2d 693, 696 (lowa 1999).

Nothing in the record for the motion for summary judgment disputed that
the pool, as originally constructed and installed, was safe for diving. The only
evidence Solinger points to was Davenport’'s observation of tiny holes in the liner
that led to her having it replaced in 1993. There was no proferred testimony that
Davenport knew or should have known of any safety concem prior to the
accident. Therefore, Davenport had no duty to wam Solinger of the defect he
now alleges caused his injuries.

Conclusion. There was no evidence proferred to contradict defendants’
statement of material facts. Because we find Solinger failed to establish there
was a genuine issue of material fact in dispute, we find the trial court did not err
in granting_,‘the‘ motion for summary judgment. Having considered ail other
argumen@weafﬁnn the trial court.

"%w

AFFIRMED;



