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Appeal from Linn Distriet Court - Harold D. Vietor, Judge.

Plaintiffs appeal from jury verdict for defendants claiining error in the court's

submission of the defense of act of God. Affirmed.

John C. Monroe, of Lynch, Dallss, Smith & Harman, Cedar Rapids, for appellants.

Tom Riley, of Simmons, Perrine, Albright & Ellwood, Cedar Rapids, for appelices.
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Plaintiffs Lisbon Development Corporation and Charles Franks appeal an adverse

jury verdiet in favor of W@yne’and Walter Novak on their petition for damages to
plaintiffs' eorn and bean fields as a restdt of the Novaks' {ailing to restrain their cattle.
At the close of the evidence, defendants moved to amend to conform to the proof by
adding aet of God as an alternative defense. Plaintiffs objected on the grounds that
there was insufficient evidence in the record to generate a jury gusstion on the defense
of aet of God. The only issue on appeal is whether there was sufficient evidenee to
submit the aliernative defense of éct of God to the jury for consideration.

Generally, issues which have no evidentiery support should not be submitted to a
jury for determination. Ackerman v. Lauver, 24% N.W.2d 342, 346 (lowa 1976). A mere
scintilla of evidence is insufficient to authorize an instruction on an issue aliegedly
arising out of that evidence. Wiedenfeld v. Chicago & N.W. Transp. Co., 252 N.W.2d
691, 695 (lowa 1977). However, the ftrial court does have a duty to instruct with
reasonable fullness on pleaded issues which have evidentiary support. Wiedenfeld,

"An 'act of God'...is such en unusual and extfaordinéry manifestation of the
forees of nature that it could not, under normal conditions, have been anticipated or
expected. However, the occurrence need not be unprecedented. ... If it could not
have been anticipated or expected under normal conditions, that is sufficient.” Oakes v.
Peter Pan Bakers, Inc., 258 lowa 447, 454, 138 N.W.2d 93, 98 (1966). The question of
precedent relates to the matter of reasonable anticipation and opportunity to avert the
consequences, and it is in that sense the term 'unprecedented' is used with regard to the
nature of the catastrophe. 258 Jowa at 455.

In the instant case, the issue is close, but we think the issue of act of God and
proximate cause was rightly submitted to the jury. Welter Novak testified he had
walked the fence line in 1974, 1975 and the spring of 1976 and the fence was in good
repair. At that time, there were no trees lying on top of the fence. When the cattle
were discovered in plaintiffs' field, the tree in question WE‘iS found leaning out.of
plaintiffs' property over defendants' fence; the fence i‘xaving been broken down to the

ground. The {ree limb or young sapling was estimated at between six to eight inches in
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when the caltle were discovered,

dlameter, Although the ground was dry o

were

came into their {ie

plaintiffs testified that in the area wh

s to four inches deep. Finally, there was

tracks in the yellow elay approximately th
testimony of a three-quarter ineh rain sometime in June, which may have accounted for

the wet field at the time the tree fell snd the catile entered. We find the jury ecculd

ed or expected under

have determined the falling free could not have been anticip
normal conditions and the evidence justified submission of the defense of sct of God to
the jury. Oskes, supra.

AFFIRMED.




