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PER CURIAM

Phaintiff-petitioner Joha J. Griser brings ‘1his certiorari action alleging that
deiepdant-respondent Jowa District Court in and for Linn County, August F.
Honsell, Jlld;;e, acted illegailly in overruling Griser's motion to exclude the
testimony of Clark MeKey based upon the faet §780.10, The Code, prohibits the
State from introducing st trial a witness who was nol examined before a
committing megistrate or the indicting grand jury and where statutory notice of his
testimony was not given to the petitioner or his attorney at least four days prior to
the commeneement of (rial as required by statute. See section 780.10, The Code.

‘The purpose of § 780.10 is to inform the defendant of the witnesses against
him and the substance of their testimony. State v. Bruno, 204 N.w.2d 879, 886
(Iown 1973); State v, Johuson, 259 Jowa 599, 604, 145 N.W.2d 8 (1966). See also State
v. Thomas, 222 N.W.2d 488, 493 (lowa 1974). Respondent orgues thal petitioner in
the instant case had notice of MeKey's testimony before the first grand juey which
failed to return an indictment against Griser. The State argues that reading
MeKey's sworn testithony before the second grand jury was not improper.
Additionally, respendent argues that petitioner had notice of the substance of
MeKey's testimony because Griser's counsel in fact deposed MeKey.  Thus,
respondent argues, there was no error.

Section 780.10 is couched in mandatory terms. "l'he County Attorney. . . shai}
not be permitted to introduce any witness who was not examined before. .. the
grand jury. . (e'mphasis added). In interpreting the predeceséor(stotute to
§ 780.10, the supreme court in State v. Porter, 74 Jowa 623, 624, 38 N.W, 514 (1888),
stated: "a disregard of the material portion of the statute, which is mandatory in
charaetér, must be conclusively presumed to be prejudicial.® See also State v.
Moline, 164 N.W.2d 151, 154~55 (Jowa 1969).

Where the language of a statute is plain and unambiguous, and the mcaning
clear and unmistakable, fhcre is no room for construction. In re Estate of Johnson,
213 N.W.2d 536, 539 (lowa 1973), We find the language of § 780.10 is plain and
unambiguous; its meaning is clear and unmistakable. The prohibition is against the

introduction of the witness; the clear legislative intent is to enable a defendant to
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prevent such o persen being used as-g witness. State v. Hued, 100 fowa 391, 397, 70
LW, 613 (4897).

In the instant eonse, McKey was not examined before the grand jury or a
connnittiné; magistrate and the minutes of his testimony were not presented with
the indictment as required by §780.10. MNeither did the county attorney give
defendant or his attorney notiee of the substance of MeKey's proposed testimony at
least. {ow days prior to trial as an alternative. When Griscr's -counsel- timely
objected to the testimony of MeKey, the trial court should have sustained
petitioner's motion to suppress and we find it acted illegally when it failed to do so.
See Moline, supra.

Because the trial court acted illegally in not sustaining Griser's motion, the
writ of certiorari 15 sustained and the trial court is directed to suppress the
testimony of the witness.

Writ sustained.

All judges coneur, except Donielson, J., who dissents.




DOWRIELSON, Actiag C. 3. (dissenting)

1 dissent. ‘The purpose of § 780.10, The Code, is clearly set forth in State v, Bruno,
204 N.W.2d §79, 838 {lowa 1973) where it siates: “The purpose of this stetute is to
inform rk:fe.nd/mt of the witnesses against him and the substance of their testimnony."

Keeping that specific purpose i iind, the record reflects that although witness
MeKey was not called before the second geand jury, portions of his testimony before the
previous grand jury were read to them. Minutes of this testimony were prepared and
attached to the indietment. The substance of the Meley testimony was known to the
defendant in April, 1977 in a case that did not comne to trial until Decémber 12, 1977,
The defendant had the State's investigative file and a complete transeript of the grand

juey's proceedings, and defense counsel had taken a deposition of wituess McKey on July

14, 1977.

Technicul defeets in procedure do not call for reversal unless it appears they have
in some way prejudiced complaining party. stute v. Rank, 214 N.W.2d 136, 138 (lowa
1974); State v. Thompson, 254 lowa 331, 337, 117 M.W.2d 514, 517 {1962). Literal
eomplisnce wilth § 780.10 has not always been required. State v. Thomas, 222 N.W.2d
488, 493 (lowa 1974); State v. Johnson, 259 lowa 599, 604, 145 N.W.2d 8 (1966). The
importance of witness McKey's testimony was clearly recognized by defense counsel and
the substance of that testimony was available well in advance of trial. T see no
prejudice resulting from this fechnical defeet in procedure and would not sustain the

writ of eertiorari.




