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Defendants appeal their convictions of armed rabbery, in viclation of §§ 7il.1 and

" 711.2, The Code 1975, assigning as errcor trial court's rulings on their motions to suppress
evidence. Defendant-Hutchinson also contends trisl court abused its diseretion in
refusing to permit him to voir dire prospective jurors. Defendant-Brown also coniends
trial court erred in allowing the prosecutor to read the indictment and plea at the close
of the State's evidence rather than at the beginning, as required by § 780.5(1), The Code.

REVERSED ON BOTH APPEALS.
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DORIELSOH, d.

Rickey Lee Hutchinson, the defendant in No. 433, and Jease David I_l;‘éwn, the
defendant in No. 437, appeal their convictions of armed robbery, in violation of §§ 71N
and 711.2, The Code 1975. Sinee the convietion of boil men arose out of the same trans-
action, and since both challenge the trial court's ruling on their motion to suppress
evidence on the same grounds, the two appeals will be consolidated for purposes of this
opinion. Defendant-Hutchinson also contends that the trial court abused its discretion
in refusing to permit him to voir dire prospective jurors cencerning their attitudes
toward én in-court identification of himself as a participant in the robbery. Defendant-
Brown also alleges that the trial court evred in allowing the prosecutor to read the
indiectment and plea to the jury after the State’s evidence rather than before it, as
required by § 780.5(1), The Code.

{. Motion to Suppress.

Brown and Hutchinson -assert that the trial court erred in overruling their
motions to suppress a gun and tape carpying case which were discovered by police
officers during a warrantless search of the vehicle in which they were found. " In
- essence, they contend that the evidence was the produet of a warrantless search
conducted without justification, and in violation of the Fourth, Eighth and Fourteenth
Amendments to the United States Constitution.

On July 21, 1976, Sergéant James Trotter, a member of the Des Moines Police
Department with nine and cne half years experience, was driving an unmarked police
vehicle on routine patrol along East 14th Street in Des Moines. At approximately 1:30
p.m., Trotter received a radio dispatch concerning an armed robbery which had just
occurred in the relative vieinity at Second and Hull Avenue. In the dispatch, the
robbers were deseribed as two black male adults. As a matter of routine procedure,
Trotter responded to ihe call and continued along East 14th Street until he reached Hull,
where he turned and proceeded towa_rd the scene of the reported crime in an attempt to
locate the robbers.

When Trotter reached North Union and Hull, he observed a black male adult
wearing a "muscle shirt" walking toward a 1871 black and green Chevrolet Impala.
Trotter then cireled the bloek to observe the man and automobile more closely. When
Trotter next observed the man, he (the man) was.walking away from the Impala

automobijle wearing a different shirt and carrying a gasoline can in his hand.. At that
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time, Trotter observed some movement in the automobile, indicating to him that

someocne had dropped dewn in one of the car seats. The man on foot had ir}oveé ouﬁ of
Trotter's sight, so Trotter pulled his vehiele forword behind the automobile and
pr’oeeeded' to eall for essistance.

Trotter then left his vehicle to investigate the Impala. He had his weapon
drawn and he was carrying his walkie-talkie. Troiter approached the vehicle from the
rear on the driver's side. Through the left rear door window, Trotter cbserved cne mean
lving on the back seat and another lying on the front floorboard (later identified as
Hutchinson and Brown respectively). Hutchinson was not wearing a shirt, but only
trousers, Trotter festified that while he was outside the car, he was able to observe a
shirt lying in the back seat of the car which appeared to him to be the same “musale
shirt” that he previously saw being worn by the man carrying the gascline can.

At the same time that Trotter observed Brown, he observed an open tape
carrying case under or next to him. Brown shul the case immediately. Trotter ecovered
the men with his pistol and immediately called for assistance. The total amount of time
that elapsed from the initial radio dispateh until Troiter called for assistance was less
than 15 minutes.

Shortly after Trotter made the call, an officer arrived-and Trotter directed
him to pursue the rnan on foot carrying the gas can. Officer Irwin arrived immediately
thereafter and he removed Brown from the front floorboard while Trotter removed
Hutehinson from the rear seat. Both suspects were immediately searched, handeuffed,
and placed in separate police vehicles. At this time, Trotter advised Irwin of Brown's
activity with regard to the tape carrying case.

Acting on the information given him by Trotter, Irwin reached inside the car
where he observed a small amount of change on the floorboard around the tape case.
He then opened the case, observed that it contained money, and immediately closed it
agein. Irwin the'n observed that the automobile glove box had papers sticking out of the
upper left hand corner and nylon or silk material coming out of the lower left hand
corner. Irwin proceeded to open the unlocked glove box. He observed the barrel of a
small pistol and immediately closed the glove box.

Hutchinson and Brown were taken to the police station where they were

advised of their constitutional rights and formally placed under arrest. However, during

the hearing on defendants’ motions to suppress, Trotter testified that as far as he was
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eoncerned, both men were "under arrest” at the seene wheve they were taken into police
custody inasmnuch as they were detained and not permitted to leave.

In their motions to suppress, both of which were overruled Ly the trial court,
defendants argued that the search conducted in this case was constitutionally
impermissible because it was warrantless and did not fall within any of the recognized
exeepiions to the warrant requirement of the Fourth Amendment. The State contended
that the search of the automobile was clearly justified as either & seareh ineident to a
lawiful arrest or as a search conducted under exigent circumstances,

Since defendants assert that the scarch and seizure violated their constitu-
tional rights, our review is de nove, i.e., we independently evaluate the circumstances in
totality. State v. lowa Di.strict Court in and for Johnson County, 247 N.W.2d 241, 245
(lowa 1876); Bettuo v. Pelton, 260 N.W.2d 423, 425 (lowa 1977). Because the search and
seizure were made without & warrant, the burden is upon the State to demonstrate that
the policé action was lawful and fell within one of -the exceptions to the warrant
requirement of the Fourth Amendment. State v. King, 181 N.W.2d 650, 654 (Towa 1271).
This burden must be met by a preponderance of the evidence since defendants have
invoked the protection of the federal constitution, Uniied States v. G'Looney, 544 F.2d
385, 388 (9 Cir.), cert. denied, 429 U.S. 1023, 87 8.Ct. 642, 50 L.Ed.2d 625 {I376), citing
United States v. Matloek, 415 U.S. 164, 177-178 & n. 14, 94 S.Ct. 988, 39 L.Ed.2d 242
{(1874), although we recognize that lowa apparently demands a showing by clear and
convineing evidence. State v. Smith, 178 N.W.2d 329, 333 (fowa 1970).

The law is settled that the Fourth Amendment does not prohibit all searches
and seizures, but only those which are unreasonable. Warrantless searches are per se
unreasonable, subjeet only to a few . specifically established and well delineated
exceptions. State v. King, 191 N.W.2d 650,654 (fowa 1971); Coolidge v. New Hampshire,
403 U.S. 443, 452-;154, 91 8.Ct. 2022, 29 L.Ed.2d 564 (1971). These exceptions were
enumerated by the court in State v. Shane, 255 N.W;Zd 324, 326 (lowa 1977):

" There are three exceptions to this rule generally
recognized by the courts. No warrant is necessary when the
search and seizure, within prescribed limits, are incident to &
lawful arrest; the warrant requirement may be waived by an
informed and voluntary consent; and, third, existence of
exigent circumstances may relieve an officer from the
obligation to obtain a werrant if it is impracticable to do so. "

[quoting from State v. Jackson, 210 N.W.2d 537, 539 (lowa
1973)1.
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Consequently, our inguiry must focus upon wheiner thas warrantless seareh
condiueted in the instant case fell within one of 1.i.1ese three e;xceptions. Ho'we\}er, &S an
initial matter, defendants urge that Troiter's 1_@331; presence at the impa‘la automaebile
was not justifiable as an "investigatory stop" as recognized in Terry v. Ohio, 352 U5, 1,
88 S.Ct. 1869, 20 L.Ed.2d 889 (iS66) and State v. Cooley, 229 N.W.2Zd 755, 766 (Im.va
1978). The State argues that there is no need to justify Trotter's jnitial presence
because the automobile was already stopped anc Trofter was merely making a "plain
view" cbaervation from a point at which he was entitled to be, i.e., a sidewalk next to a
public thoroughfare., See State v. Donnell, 23¢ N.W.2d 575, 577 (lowa 1876); State v.
Dixon, 241 N.W.2d 21, 24 (lowa 1976). Tt;c State's argument kas merit. In State v.
Kramey, 231 N.W.2d 874, 875 (lowa 1975), the court held that there is no intrusion in the
constitutional sense where one observes that which oceurs openly in a public place and
which is fully disciosed to visual observation. See State v. Raymond, 258 lowa 1339,
1347, 142 N.W.2¢ 444 (1966); State v. Davis, 228 N.W.24d 67, 72 {Iowa 1975).

However, even if we would not accept the State's argument, Trotter's initial
presence at the autornobille was justifiable as an investigatory stop. In State v. Cooley,
supre, at 760, the court held that a police officer may, in appropriate circumstances and
in an eppropriate manner, approach a person for purposes of investigating possible
criminal behavior, even though there is not sufficient probable cause to make an arrest.
Circumstances for an investigatory stop exist "where a police cfficer observes unusual
conduet which leads him reasonably to conclude in light of his experience that eriminal
activity is afoot State v. Donnell, supra, at 577. In order for the State to establish
that the officer had reasonable grounds to conduet an investigatory stop of a motor
vehicle when the grounds are questioneq, the State must show that the officer possessed
specifie and articulable objective facts which would cause him to reasonably believe
that criminal activity is afoot. State v. Reese, 259 N.W.2d 793, 795 (lowa 1977).

In the instant case, Trotter had received a radio dispateh concerning an armed
robbery whieh had just occurred in the relative vicinity. The dispatch described the
robbers as two black male adults. On the same street as and within bloeks of the
robbery, only minutes after it occurred, Trotter observed the parked Impala automobile
and a black male adult approach it and then leave ii wearing a different shirt and
carrying a gasoline can. Trotter observed furtive movements in the car, indicating to

him that someone was ducking down in one of the seats. Under this set of facts, we
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conclude that Trotter was possessed of suffieient specific and articulable objective
faets to wearrant further i_n\fr:stigation.. Conseguently, ‘,fic uphold the \_faiidity of
Tretier's initial presence a5 an investigatory stop.

Mext, we must consider whether the warrentless search of the interior of the
autemobile fell within one of the excc'ptions to the warrant requirement. Initizlly, the
State contends that the search was made ineident to a lawful arrest. However, we must
determine when the arrest of the defendants actuslly occurred. The State seems to
argue that Brown end Hutchinson were under arrest when they were detained, taken into
custody, hendeuffed, and placed in separate patrol cars.

An arrest cecurs wlien there is an actual or consiructive seizvre or detention
of the person, performad with the intention to effect arrest and so understoed by the
person detained, Hicks v. United States, 382.F.2d 158, 161 (D.C. Cir. 1967), or when an
individual's liberty of movement has been effectively restricted by police officers.
Reed v. United States, 401 F.2a 756, 761 (8 Cir. 1968), cert. denied, 394 U.S. 1021, 88
8.Ct. 1637, 23 L.Ed.2d 48 (1969). The thought processes of tha poliee and the defendant,
to the extent they can be discerned, are relevant considerations, but the test is not
what the defendant thought, but what a reascnable person, innocent of any crime, would

have thought had he been in the defendant's shoes. Hicks v. United States, supra, at 161;

Coates v. United 3tates, 413 F.2d 371, 373-374 (D.C. Cir. 1969).

.An arrest to be effective does not require formal words of arrest or
stationhouse bookkeeping. Reed v. United States, supra, at 761. Consequently, despite.
the fact that no formal arrest was made in the instant case until defendants were taken
to the police station, we conclude that they were effectively "LUl]deI‘ srrest" when placed
in patrol cars, However, assuming arguendo that the arrest did not oceur until formally
made at the station several minutes later, that fact, in and of itself, does not vitiate
the validity of the search if made at a time when probable cause to arrest existed. The
fact that a search occurs a few minutes before arrest does not per se invajidate that
scarch., State v. Harvey, 242 N.W.2d 330, 339 (Iowa 1976); State v. Johnson, 232 N.W.2d
477, 479 (Iowa 1975). The propriety of a search conducted incident to an arrest is
unaffected by the fact that it immediately preceded rather than followed the formal
arrest; State v. Harvey, supra, at 339; United States v. Burnett, 526 F.2d 911, 913 5

Cir.), cert. denied, 425 U.S. 977, 96 S.Ct. 2179, 48 L.Ed.2d 801 (1976); United Siates v.




384

-G - -

Skinner, M2 F.2d 98, 103 (2 Cir.), cert. denied, 596 U.5. 967, 46 .0t 418, 24 1.Td.2d

433 (1969), if, at the time of the search, there was probable asuse to anrest. United

States v. Brown, 483 F.2d 949, 950 (D.C. Cir. 1972); United Sistes v. Branch, 545 F.2d

177,182 (D.C. Cir. 1976).

. Consequantly, regardless of when the srrest setually cceurred, the search is
only valid if it was undertakén at a time when probable cause to arrest existed. In State
v. Shane, supra, at 326, the court held that a valid arrest mey be made without a
warrant when an officer has probable cause to believe s crime has been committed and
that defendani committed it. See §755.4, The Code. Probable cause consists of
cireumstances widch wounld lead a reasonabie person to balieve defendant committed

the erime. State v. Bvang, 193 N.W.2d 516, 517 {fowa 157%2); State v. King, supra, at 654.

¥ T

In Evans, the court quoted the following from Draper v. United States, 358 U.B. 307,
313, 79 S.Ct. 329, 3 L.Ed.2d 327 (1959):

"In desling with probable cause, ® * ¥ as the very name
implies, we deal with probabilities. These are not technicaly
they are the factual and praciical considerations of everyday
life on which reasensiie and prudent men, not legal techni-
cians, act., * * ¥ Probable cause exisis where 'the tacts and
circumstoences within their {the arresting officers’] knowledge
and of which they had reasonably trustworthy information
[are] sufficient in themselves to warrent a msn of reasonsble
cauticn in the belief that an offense has bzen or is being
committed.) * * &7 See 3tate v. Morris, 227 N.W.2d 150, 1562
(iowa 1975). -

Sergeant Trotter had the following information at the time he and Cfficer
Irwin placed defendants in police custody. Trotter had rcceived a radio dispateh.
regarding an armed robbery which had just ocewrred. The dispateh gave the location of
the robbery and deseribed the robbers as two black male adults. Trotter was in the
immediate vicinity of the robbery st a time immediately following the robbery. A few
blocks from the robbery site, Trotter observed the Impala automobile and a black male
adult wearing a "musele shirt" walking toward the automobile. When Trotter next
observed the man, he was walking away from the vehiele wearing a different shirt and
carrying a gasoline can in his hand.

At this time, Trotter observed movement in the vehicle, indicating to him that
someone had dropped down in one of the car seats. Trotter approached the vehicle and,
through the back door window, he was able to observe one man (Hutchinson) lying on the

back seat and another (Brown) lying on the front floorboard. At the same time that
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Trotter first saw Brown, he saw Brown Cearrying ease which was under or

next to him. WHutchinson was not wasring a shirt. but only trousers. Trotter testified

that while he was outside the car, he was able to o ve a shirt lgiing in the back seat
of the ear which appeared to him tc he the same “muscle shirt" that he previcusly saw
being worn by the man carrying the gasoline can. When assistance arrived, both suspeets
were immediately removed irom the vehicle, searched, handeuffed, snd placed in
separate vehicles.

hgainst this factual scenario, we gre constrained to conelude thot the police
officers in this case did not have probable cause to arrest the defendants. The State's
relisnce upon State v. Simmons, 195 N.W.2d 723, 724-726 (lowe 1872} to justify this
search as one made ineident to & valid serest is risplaced. In Simmons, where a
warrentless szarch weas upheld prior to arrest because exigent circumstances and
probable cause were found 1o exist, polica officers were called to the scene of an armed
robbery and learned that four black juveniles, one of whom was wearing a dark reincoat,
had commitied the crime. EBarlier that evening, these same officers had been
summoned to another location to investigate an srmed robbery, where they learned that
two black males had committed the robbery. One of the robbers had sn Afro type
haireut, weighed 130-140 pounds, and was 5" ~ 57" in height. Police officers stopped a
vehiele with four oceupants in the relative vicinity of both erimes. Officees observed
that both rear-seat passengers wore dork coats. They also observed furtive movements
by the rear-seat occupants, which suggested that someone was attempting to shove
something under the front seat. ’ }

» Simmons differs from the irstant case beceuse there ;oliee officers had much
more information upon which to bese their warrantless search than did Trotter and Irwin
to make a warrantless arrest and search. The officers in Simmons hed a description of
the race, sex, clothing, hairstyle, height, weight and relative age of the robbers, all of
which they were able to verily when they stopped the vebhicle in which the suspects
were riding. Other then race and sex, the officers in our case had none of this same
information when they placed defendants in custody.

n the other cases relied upon by the State, State v. Donnell, supre, and State
v. Dixon, supra, the seizures of evidence from vehicles were upheld as being made from

within "plain view" during the course of a valid investigatory stop. However, there is no
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contention in the instant case that the search or seizure wos made pursuant to a “plain
view" chservation by police officers.
Our research has not Jed us to a single case in which probable cause to
d s«

arrest has been found to exist where officers poszes jittle conceete information &s

e

they did here. If, in the radio dispatch, there had been a more detailed description of
the physicel characteristics of the robbers with respect to height, weight, hair color or
style, or other special identifying features, or if there had been a deseription of the

clothing the suspecis were wearing, cr if there liad been a description of the avtomobile
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in which they were viding or its imber, we wouid experience much less

difficulty in finding probable cause to arrest. Furiher, i the robbery had occurred at
1:30 a.m. instead of 1:30 p.m., our task might bz made somewhat ecasier. However, none
of this information was available to officers in the instant case. In faet, the radio
dispateh here described. only two men while the actual stop and subsequent arrest
centered around the activities of thrae.

On the basis of the information conigined in the radio dispateh, the proximity

in time and place to the reobbery, and the other suspicious activity, Trotter was maost

certainly justified in approaching these men in the vehicle for purposes of investigation.

However, there is a great deal of difference between the level of information an officer
must possess to make an investigatory stop and the level necessary to fl:rnﬁ'sh probable
cause to arrest. Although we conclude that the former was met here, we are unable to
say ‘that the latter was. Consequently, we must reverse. We need not consider the
State's other argument that the search wes made under "exigent circumstances" because
our inguiry would again focus upon wiether officers had probable cause for believing
that the eutomobile contained .contraband which was being -illegally transporied.
Csrroll v. United States, 267 U.S. 132, 149, 45 S.Ct. 280, 69 L.Ed. 543 (1925); State v.
King, supra. Under the faets of this case, we coneclude that officers had neither
probable cause to arrest nor probable cause to sear-ch. A econtrary conclusion would, in
our view, constituie a serious erosion of the protection of the Fourth Amendment. Such
an erosion we refuse to sanction here., Although our rcsolution of this issue may render
consideration of the other issues unnecessary, we will address them in case the State

chooses toretry the defendants.




. Voir Dire Eramination

Defendant-Hutchinson contends that the tiial colfrt abuged its diseretion in
refusing to permnit him to veir dire prospective jurors concerning their ati,‘iw.des toward
an in-court identification of himself as a participant in the rcobbery. The scope and
form of the examination of prospective jurors on voir dire is largely within the sound
discretion of the trial ccurt,r and an appellate court will interfere only where zbuse is
clearly shown. State v. Menke, 227 N.W.2d 184, 187 (lowa 1975); see Anderson v. City of
Council Bluffs, 195 N.W.2d 373, 377 (lowa 1972). We find no such abuse here.

Tii, Complisnce with § 782.5{1), The Cade.

Defendant-Brewn asserts that the triel court sbused its disereiion in allowing
the prosscutor to read the indictment and plea to the jury after the $tate's evidence
rather than before it, as ;equirc—d by § 780.5(1), The Ccde. The supreme court has held
that the failure of the prosecutor to read the indictment prier to the presentation of the
State's evidence is & mere irregularity which is waived by the defendant's failure to
object to the omission prior to the introduction of evidence, State v. Norton, 67 lowa
641, 642, 25 N.W. 842 (1885), and that such reading is not prejudicial to the defendant.
State v. Dawson, 245 lowa 747, 748-749, 63 N.W.24d 517 (1954). Although Brown invites
us to abandon the pesition taken in these two cases, this court deeclines to do so.
Defendant waived any error by failing tc make a proper objection prior to the
introduetion of evidence.

On the basis of our holding in Division I, we reverse on both appeals.

REVERSED ON BOTH APPEALS.

All judges concur except OXBERGER, J., who dissents.




OXPERGER, J. (dissenting)
I dissent sinee I find in the facis recited by the mejority o8 the information

available to Officers Trotter and Irwin when they placed defendants in police

custody sufficient probable cause to justify the warrantless limited search of the
vehiele which occurred.

I believe that there is probable cause to detain and investigate when police
officers arrive in the vieinity of an armed robbery within moments following the
crime and observe people matching the general description of the robbers lying on
the floorboards of an automobile who, upon the officer's identification of himself,
move quickly to eclose a tape deck box which iies among scattered coins. The
officers in opening the tape box chserved a quantity of money inside and noted also
the door to the glove com-pax'tmc-nt appears lo be stuffed closed with papers and
nylon stiil hanging out. Opening the unlocked glove compartment and observing a
gun appears to me no more than routine and standard police practice fully within
the reasonableness standard which is the ultimate test of all search and seizure
cases. State v. Shane, 255 N.W.2d 324, 327 (Jowa 1977).

1t appears to me the actions of the defendants themselves invited the closer
police scrutiny which now they claim is an unconstitutional intrusion. The limited
"search" of the tape box and glove compartment were directly related to the
defendant’s actions just pricr to their arrest. See Share, supra at 328. Further, the
police were not required to secure proof sufficient to establish guilt in order to
establishbprobable cause to search. Draper v. United States, 258 U.S. 307, 311 {1959)
rejected just sueh an argument. [ believe Trotier and Irwin would have been
dereliet ‘in theiv duties, as the Draper court stated regarding the police officer's
conduet examined there, had they not pursued the obvious indicia strongly
suggesting the defendants’ involvement in the moments-earlier armed robbery.

1 would affirm the trial court on the basis of probable cause to arrest and

search and rule the defendants' motions to suppress were properly denied.
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