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PER CURIAM

Petitioner-wife appeals from the property division and attorney fees provisions of
a dissolution decree, contending that she sheuld have been awarded the entire marital
home rather than one-half, as well as & sufficient monetary award to enable her to
complete her college education, and that she should have been awarded the entire
amount requested for her attorney fees incurred at trial. Petitioner also seeks attorney
fees incurred on this appeal. We affirm.
L. Initially, we feel compelled to address various procedural errors committed by
petitioner's attorney in the taking of this appeal. There was a failure to comply with
Iowa Rule of Appellate Procedure 6(a) when petitioner's attorney apparently instructed
the clerk of the district court to serve the notice of appeal on opposing counsel, rather
than performing such service himself as is required by rule 6{(a). There is no record of a
filing of proof of such service with the clerk of the supreme court pursuant to lowa Rule
of Appellate Procedure 30(d). There is no showing that the costs of printing the
appendix and petitioner's brief were certified by petitioner's atiorney pursuant io fowa
Rule of Appellate Procedure 16(c). We have the authority to dismiss this appeal for
failure to comply with an appellate rule. Iowa R. App. P. 19. We decline to dq $0 in this
case because of the expressed preference for disposition of cases on the merits and not

on mere procedural technicalities. Hawkeye Security Insurance Co. v. Ford Motor Co.,

199 N.W.2d 373, 378 (lowa 1972).

We nqte that petitioner's attomey's offices are located in Lllinois, and he may hav'e
confused our procedures with ihose in Minois courts. Our excusal of his noncompliance
-liwith our rules of appellate procedure in this case will in no way preclude our automatie
dismissal of any future appeals he may bring before this court in which he fails to fully
comply with ouf‘ appellate rules.

II. Respondent contends t.hat the failure of petitioner to serve him with notice of
iappeal pursuant to rule 6(a) constit:uted a failure to properly perfect this appeal, and,
furthermore, that respondent was prejudiced by this noncompliance with the rules to the

extent that he was denied an opportunity to cross appeal within the time limit set out in

lowa Rule of Appellate Procedure 5(a). However, the particular provision of rule 6(a)
: j

addressed here appears to- be a procedural, rather than a jurisdictional provision.
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Respondent did not 'move to dismiss under rule 19, and, as stated above, we decline to so
move sua sponte because of our preference to decide this case on the merits.
Rule 5(a) provides that a cross appeal may be taken within the thirty day limit for
taking an appeal or within five days after the appeal was taken. That respondent did
not receive the notice of appeal until more than five days had elapsed since the taking
of the appeal did not extend thie time under the rule. Thus, we do not address any issues
raised in respondent's brief that would be appropriately raised only in the context of a
eross appeal.
1Ii. In addition, respondent contends that petitioner did not comply with rule 6(a)

in that the notice of appeal did not specify the judgment or order appealed from. The
pertinent portion of petitioner's notice of appeal stated:

[Tl he above named petitioner, Beverly Jean MeFadden,

has appealed and does hereby appeal . . . from the final

judgment of said District Court rendered in the above

entitled cause on or about September 27, 1978, in a

Decree of Dissolution on petitioner's cause of action,

and also from each and every adverse order, decision

and ruling of said Distriet Court made during the

pendency and progress of said cause and trial ...
The provision of rule 6(a) requiring specificity in the notice of appeal applies to

specifying the particular judgment appealed from, not as respundent centends, to

specifying the particular issues petitioner intended to raise on appeal. See Hawkeye

Seeprity Insurance Co., 199 N.W.2d aty 378. Petitioner's notice of appeal sufficienﬂyv
apprised respondent of the judgment appealed from, and thus satisfied the specificity
requirement of rule 6(a).

IV. Respondent also contends that since petitionek' caused execution to issue by
way of garnishment for attorney fees awarded at trial, petitioner is precluded from
raising the issue of attorney fees on appeal. - However, since petitioner only accepted &
part of the award of attorney fees that was admittedly due under the decree, she is not
precluded from taking an appeal on ‘the issue of her right to a recovery of attorney feés
beydnd what was awarded by the decreé, especially when there is no cross appeal on the

amount of attorney fees awarded under the decree. Sece In re Marriage of Abild, 243

N.W.2d 541, 543 (lowa 1976). With these procedural and jurisdietional issues thus
disposed of, we now turn to the merits of this case.

V. Qur review of this equity case is de novo. lowa R. App. P. 4. We give weight
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to the trial eourt's findings of fact, but are not bound hern. fowa RX. App. P. 14{£X7).

When called on to review the property division pr ms of a dissolution decree, we
apply the guidelines set out in Schantz v. Schenty, 163 N.W.2d 398, 405 (fows 1268),

except fault. Inre Marriage of Wiltiams, 169 N.W,2d 345 (lowa 1972).

Petitioner asserts that to remedy the 2ileged inequity of this decree's property
division, she should be awarded the entire msrital home rather than one-half, and she
should also receive a sufficient monetary award to allow her to complete her college
education. In addressing this property division, we acknowledyge the principle that
equitable does not mean equal. Locke v. Locke, 246 N.W.2d 246, 251 (Iowa 1976); In re

Marriage of Anderson, 243 N.W.2d 562, 564 (lowa 1976). Although we concern ourselves

only with the property division provisions of this decree, we take note of the other

evaluating the propriety of the property division. In re Marriage of Willecoxscn, 250

N.W.2d 425, 426 (fowa.1977); In re Marriage of MeFarland, 239 N.W.2d 175, 17¢ (lowa

1976).

Puesyant to the deeree, petitioner was awarded possession of the marital noma {or
five years, whereupon the house was to be sold and the equity divided equally between
respondent and petitioner. She was also awarded two automobiles valued at $32090 and
$2500, and the household furnishings valued at $14,600. Respondent was awarded, in
addition to his half of the marital home, his dental eguipment valued at $20,200, stoeks
and a life insurance policy that were entirely encumbered by debt, aﬁd an automobile
valiled at $800. Respondent also has a Keogh Retirement Plan with a vested interest
amounting to $26,500. Petitioner is a certified x-ray technician with a potential snnual
income of $9000. Respondent is a dentist with an annual income of approximately
$60,000.

The decree required respondent to pay $1000 per month to petitioner for the

support of the parties' six children, whose custody was awarded to petitioner. The

ireached age eighteen, however, if the children chose to attend coilege, respondent

l

5%would be required to pay for their tuition and room and board. At the time of the

::taking of this appeal, two of the children had reached age eighteen and were attending
£

;Toollege. Thus, respondent’s yearly child support was reduced to $800 per month while

provisions of the decree regarding child support, since those provisions are significant in.

decrce provided that this monthly payment would be decreased once the children
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those children were in school, but respondent was chbligated to pay approximately $2000 ‘
per-year per child for their education. In addition, respondent is required to pay for
major medical, health, and dental insuraiice for the children. - Respondent is also
required to pay the mortgage payments on thé¢ inarital home occupied by petitioner and
the children, as well as the home insuranee and property taxes, meaning that petitior\er'
enjoys rent-free- living until the louse -is sold in 1983 pursuant to- the deeree‘.
Respondent's income is further dissipated by his loan liabilities, payments to his
retirement plan, and federal and state income taxes. Given this overall picture of the
effect of this dissolution decree, we cannot conclude thét the trial court's division of
the property was inequitable, and we affirm that portion of the decree.

With respect to petitioner's request for a sufficient monetary award to allow her
to complete her college education, we note that such an award would potentially
decrease the discrepancy between the parties' incomes, since petitioner would be in a
better position to find higher paying employment upon receipt of her college degree. In
light of our desire to achieve a sense of equity in the economic provisions of this
decree, we conclude that respondent should be required to pay petitioner %2060 per
month in the form of alimony for two years beginning with- the issuance of procedendo
of this decision. .Thereafter, the alimony obligation-shall be reduced to one dollar. per
year as originally provided in the trial court's decree.

V1. Petitioner eontends that the trial court erred in not awarding her all of her
attorney fees incurred at trial. Attorney fees are not recoverable as a matter of right
in a dissolution proceeding. Locke v. Locke, 263 N.W.2d 694, 696 (lowa 1978); In re

Marriage of Peterson, 227 N.W.2d 139, 142 (lowa 1975). The determinative factors are

need and ability to pay. Locke, 263 N.W.2d at 696; Willcoxson, 250 N.W.2d at 427. The

trial court has considerable discretion in the allowance of attorney fees. Locke, 263

N.W.2d at 696; In re Marriage of Winegard, 257 N.W.2d 609, 618 (lowa 1977). From our
review of the record, we cannot’ conclude that the trial court abused its diseretion in its
award of attorney fees to petitioner.

Petitioner also seeks attorney fees incurred in connection with this appeal. In
evaluating a request for attorney fees on appeal, we must consider the needs of the
party making the request, the ability of the other party to pay, and whether the party

making the request was obligated to defend the trial court's decision on appeal. Inre




charged by petitioner's attorney, we conelude that petitioner should be
for her attorney fees on appeal.
Costs are taxed equally to both pariics.

AFFIRMED AS MODIFIED.
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Marriage of Stom, 226 N.W.2d 797, 808 (Jowa 1575). Without fixing the amount to be :

awarded $500




