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SNELL, J.

Plaintiff initiated this action seeking a declaratory
judgment construing paragragh XIV of the will of D. Ara
Veta Johnson. The action was tried in equity pursuant to
§ 633.33, The Code. Our review is de novo, rule 334, Rules
of Civil Procedure. From an adverse ruling plaintiff brings
this appeal.

D. Ara Veta Johnson died testate October 7, 1973. Her
estate consisted of personalty worth approximately $26,000
and over 900 acres of Palo Alto county real estate. Dece-
dent's will makes several specific beguests, including a
bequest to her sister, Bessie Combellick, of a one-fourth
undivided interest in the remainder of the estate (paragraph
XIII). The law suit concerns the meaning to be given
paragraph XIV, which states:

"The remaining three-fourths of the
remainder of my estate I hereby give and
begueath unto my following named nieces

and nephews, per stirpes and not per
capita, to wit:

Amy Berggquist David Johnson

. Genevieve Brunson Madge Schuck
Eleanor Slater Joy Gehrt
Virginia Merrihew John Combellick
Bruce Johnson Stephen Combellick
William P. Johnson Bethel Ellis"

Jean Bruns
Ora Halvorsen

Plaintiff is Joy Gehrt, one of the fourteen named
beneficiaries under paragraph XIV. Trial court held that the
language of paragraph XIV is plain and unémbigubus and that
it is therefore unnecessary to resort to extrinsic evidence.
The cou¥t held that the fourteen named persons are to share
equally under the provisions of paragraph XIV. Plaintiff's
claim is that the words "per stirpes and not per capita" re-
sult in a distribution to the named persons by family rela-
tionship. The result of this is that plaintiff, as the only

child of one of the four families represented under paragraph
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XIV, would receive one-fourth.of the property -bequeathed,.,"l‘he~
remaining three~fourths would be divided aﬁoﬁg fhe reﬁégning
thirteen named beneficiaries on a family (per stirpes) basis.
The basic rules governing our consideration of this will
are (1) the testator's inteﬁt is the polestar and must pre&ail;
(2) the intent must be gathered from a consideration of all
of the language of the wiil, the scheme of distribution, and
the facts and circumstances surrounding the making of the
will; and (3) technical rules of construction should be re-
sorted to.only if the language of the will is clearly am-~
biguous or conflicting or testator's intent is for any
reason uncertain. Houts v. Jameson, 201 N.W.24 466, 468
(Iowa 1972).
The relationship of the fourteen named beneficiaries
to decedent is as follows: the first six named beneficiaries,
Amy Bergguist, Genevieve Brunson, Eleanor Slater, Virginia
Merrihew, Bruce Johnson and William P. Johnson are the child-
ren of decedent's brother, Van Johnson, who is deceased. The
folloﬁihg four named persons, Jean Bruns, Ora Halvorsen,
David Johnson and Madge Schuck are the children of decedent's
brother, Harry Johnson, who is deceased. Of these, David
Johnson is also deceased, the parties agreeing:that whatever
his share is will go to his heirs. The next named person,
plaintiff, Joy Gehrt, is decedent's half niece. The
last three named persons, John Combellick, Stephen Combellick,
and Bethel Ellis are the children of decendent's sister,
Bessie Combellick, who is still living and is also a bene-
ficiary of one-fourth of the remainder of the estate and of
specific cash beqguests under prior provisions of the will.
Plaintiff introduced testimony attempting to show
testator's intent to favor her in paragraph XIV and have the

distribution made along family lines. Of course, such testi-
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mony is admissible only if the will is aﬁbiguous. In re
Estate of Winslow, 259 Iowa %316, 1323, 147 N.w.2d 814, 818
(1967). We find no ambiguity in paragraph XIV.

As a general rule unless the will otherwise shows a
different intention, a testamentary gift is to named indi-
viduals. They take per capita; but where the éift is to
an individual or several named individuals and to others as
a class, the latter takes per stirpes. The woras "per
stirpes and not per capita" are not strictly applicable to
and are technically inappropriateé when used .in connection
with named legatees who are primary.takers.A 96 C.J.S. Wills
§ 709. 1In this case, the words “per stirpes and not per
capita" are not strictly applicable to and are technically
inappropriate when used with the named individuals. We find
it would be a strained interpretation when individuals are
named to hold that it was not intended that they take equally,
but take only as a representative of their‘family and on a

per stirpes basis.

The meaning of the words "per stirpes and not per
capita" is to provide for substitutional legatees in the
event of the decease of the primary legatee which in fact
happened, David Johnson having predeceased testator. We
find nothing in paragraph XIV or in any other part of the will
indicatigg a contrary intent. In fact, the other provisions
of the will indicate the intent we find. Bessie Combeliick
is alivé and takes under paragraph XIII and paragraph III of
the will; while her three children who are alive take under
paragrapﬁ XIV. Obviously, her three children were not intended
to take under paragraph XIV representing a family when their
mother takes separately. The indication is the testator was
thinking in terms of individuals, not families. It is also

apparent that if testator had intended plaintiff to take a
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larger share under paragraph XIV than the other named
legatees, she could simply have done so by specifically so
providing. Testator did noé see fit to do so and it is not
for us to do after she is dead. 1In re Estate of Winslow,
259 Iowa 1316, 1324, 147 N.wW.2d4 814, 819 (1967).

In the case of In re Estate of Luke, 184 N.W.2d 42,
{(Iowa 1971) the court interpreted a similar provision.
There the named legatees were found to share equally, not-
withstanding the phrase "per stirpes and-not per capita”..-
On page 45 of 184 N.W.2d the court stated:

"Stated otherwise, the term 'per stirpes' -~
as here employed by testatrix was not made
applicable to the named legatees, being
used only with regard to secondary or sub-
stituted beneficiaries in event of a pri-
mary legatee's death."

We recognize that the phrase was used after the list of
named legatees in Luke, whereas in the case at bar the
phrase was used before the list. We find that this differ-
ence in location in this case is not significant in determin<
ing testator's intention. The testator intended that the
fourteen named legatees should share equally as the trial

court found.

Judgment affirmed.




